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Compulsory Use
Licenses In Cases
Of Pharmaceutical
Patents

Patents are exclusive rights granted by the state on a product
or a process that usually offers a new way of doing something,
or solves a technical problem.

In the patents. This situation is affacting

field, thera are developing countrias, where

the wel-known the disadvantage of granting

[ i a ical patentis a
patants, which have become a  monopolstic obstacle opposad

fundamental part of Industrial
Proparty. which in tum forms
part of the Intellectual Proparty
regime as these are obtained as
the resukt of research that mosty
derivas from a laboratory. 1o ba
marketed later in an exciusive
manner by the patent holdar,
enjoying the halder a mancpaly
right for & cenain perod of time
(20 years), unger a commercial
nama of registared trademark,
aliowing pasitaning itaalf in the
adressed market.

However, nowadays,
pharmaceutical patents have
become an obslacke to the
exercise of the health right and
the access to medicines. This
is because the patent holder
will be the only one who can
sell and commerciaize such
product, being able 1o place if
an the market a1 a very high
price and without the lear of a
third party will have a similar
product at a lower price.

1o fres competition

Under these circumstances, in
Novamber 2001, the mambar
povarnments of tha Warkd
Trade Crganization {(WTO)
adopied by agresment a
statemant conceming the
Trade-Related Aspacts of
Intellectual Proparty (TRIPS)
and Publc Healih, known

&5 the Doha Declaration.

This Declarasion states that
TRIPS does not prevent WTO
member govemments fram
taking measures o protect
publec health, reaffirming the
right of the member states 1o
make full use of the provisions
of the TRIPS, which foresae
Heibility to these exclushity
rights:

These exclusive rights that
are granted to the holder of

a pharmaceutical patent may
be limited through compulsory
bcanses, which are regulated

in the TRIPS when one

or mona of tha following

assumptions ocour:

a) There is a national
amangency

b} Thera is an extreme

urgency of is public use is

necessa

The product is not in the

markat.

cl

Thus, the Compulsory
Licensas allow the State to
exploit 8 patanted invention
without the authorizasion

of the holder and wnder

the previsusly highlighted
conditions ar under the
conditions $al the member
states are Free io deermine to
grant such licenses with the
purpose of putting the public
Interest b the exclusive rights
of the private sector granted by
the patert.

In Peru, both Andean
Decision 486 and Legistative
Decree No. 1075 also
regudate Compulsary
Licenses, However, despite
the fact that since 2014,

the associations of patients
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and social arganizafions of
Peru have asked the State
1o issue a Supreme Decree
declaring the public need of
he compudsary beense on
the antiretrovical Mazanavie

. used for the treatment of
appeoximately 65 thousand
peaple sufferng from HIV in
our country, the Paruvian State
«chosa 1o sign an agreement
with Bristol Myare Squibh ,
‘obtaining & reduction of 35% in
tha purchasa of halt a million
tablets of the atorementioned
antiratrovical . Nevertheless.
this agreement has not
solved the econamic problem
of the Ministry of Heath
since although it has been
possibie 1o oblain a discount
for the of said

of extrame urgency, and

that crisis affecting public
health, such as HIVIAIDS,
tuberculosis, malaria and other
epidemics can be considered
shuations of that nature.

Aclose case corresponding
o & member country of

presantad in 2013, with
the so-called case imatinib
or Giivec, which is a very
advanced medicing for

its very Bxpensive price,
the Colombian Ministry of
Health decided o invoke the
compuisory license 1o lower
its price. In that situation, the

the public welfare, and it is
fair in these situations that

decisions such as those of

antiretroviral, the granting of &
compulsary licanse for reasons
of public interast or non-
commercial pubkc uss would
have allowed the Pervian
State to acquire said product
from other pharmaceutical
companies ata lwer price, by
[putting the products within the
reach of citizens who are in
need of said medicine.

One of the reasans the
State did nof resor to

ihe use of compulsary
licanses, s that although
ha Andaan Regulations
and the Lagisiative Decrea
cover said concept; in the
mantionad rulee, the specific
guidalines for its application

Movartis strongly opposad, and
as in Paru, the fransnational
company had the suppot of
tha Ministry of Commence

that faced its own Ministry of
Haalth; however, against all
odde, the Colembian Ministry
of Haalh used the compulsory
license and the imatink
lowered its price by 44%.

Analyzing the case, and faking
irta account the purpose

of compulsary licenses, we
believe that the Peruvian
State could have made a
baber managemant of it, since
through this concept & could

for healkh in the country, and

are not established, However,  achiaving savings of 76%:
regarding this, i should ba in addition to allowing the
noted that aven the TRIPS cosxistence of al products
provides a scope of apphcation  on the market, and allowing
of compulsary kicenses, sadd  the patent ownes labaratory to
rule doss not speciically hiave benefits as it would have
ligt the reasons ko justity received a lar payment for
them, and that on the other each genarlc product sold.
hand, the Doha Declaration

confirms that countries have  Theralore, we conclude that
1he freedom to d ine the licanses have
reasons for the granting of long been recognized as

compulsory licanzas as well
as to daterming circumstances

daal with tha nagative affects
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